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(i) Sequestration of excess funds. If the 
RLF Recipient fails to satisfy the ap-
plicable capital utilization percentage 
requirement for two (2) consecutive re-
porting intervals, EDA may require the 
RLF Recipient to deposit excess funds 
in an interest-bearing account separate 
from the EDA funds account. The por-
tion of interest earned on the account 
holding excess funds attributable to 
the RLF Grant shall be remitted to the 
U.S. Treasury. RLF Recipients must 
obtain EDA’s written authorization to 
withdraw any sequestered funds. 

(ii) Persistent non-compliance. An RLF 
Recipient will generally be allowed a 
reasonable period of time to lend ex-
cess funds and achieve the applicable 
capital utilization percentage. How-
ever, if an RLF Recipient fails to 
achieve the applicable capital utiliza-
tion percentage after a reasonable pe-
riod of time, as determined by EDA, it 
may be subject to sanctions such as 
suspension or termination. 

§ 307.18 Uses of capital. 

(a) General. RLF Capital shall be used 
for the purpose of making RLF loans 
that are consistent with an RLF Plan 
or such other purposes approved by 
EDA. To ensure that RLF funds are 
used as intended, each loan agreement 
must clearly state the purpose of each 
loan. 

(b) Restrictions on use of RLF Capital. 
RLF Capital shall not be used to: 

(1) Acquire an equity position in a 
private business; 

(2) Subsidize interest payments on an 
existing RLF loan; 

(3) Provide for borrowers’ required 
equity contributions under other Fed-
eral Agencies’ loan programs; 

(4) Enable borrowers to acquire an in-
terest in a business either through the 
purchase of stock or through the acqui-
sition of assets, unless sufficient jus-
tification is provided in the loan docu-
mentation. Sufficient justification 
may include acquiring a business to 
save it from imminent closure or to ac-
quire a business to facilitate a signifi-
cant expansion or increase in invest-
ment with a significant increase in 
jobs. The potential economic benefits 
must be clearly consistent with the 
strategic objectives of the RLF; 

(5) Provide RLF loans to a borrower 
for the purpose of investing in interest- 
bearing accounts, certificates of de-
posit or any investment unrelated to 
the RLF; or 

(6) Refinance existing debt, unless: 
(i) The RLF Recipient sufficiently 

demonstrates in the loan documenta-
tion a ‘‘sound economic justification’’ for 
the refinancing (e.g., the refinancing 
will support additional capital invest-
ment intended to increase business ac-
tivities). For this purpose, reducing the 
risk of loss to an existing lender(s) or 
lowering the cost of financing to a bor-
rower shall not, without other indicia, 
constitute a sound economic justifica-
tion; or 

(ii) RLF Capital will finance the pur-
chase of the rights of a prior lien hold-
er during a foreclosure action which is 
necessary to preclude a significant loss 
on an RLF loan. RLF Capital may be 
used for this purpose only if there is a 
high probability of receiving com-
pensation from the sale of assets suffi-
cient to cover an RLF’s costs plus a 
reasonable portion of the outstanding 
RLF loan within eighteen (18) months 
following the date of refinancing; 

(c) Credit not otherwise available. RLF 
Recipients must determine and clearly 
demonstrate in the loan documenta-
tion for each RLF loan that credit is 
not otherwise available on terms and 
conditions that permit the completion 
or successful operation of the activity 
to be financed. 

(d) Use of In-Kind Contributions. In- 
Kind Contributions may satisfy Match-
ing Share requirements when specifi-
cally authorized in the terms and pro-
visions of the RLF Grant and may be 
used to provide technical assistance to 
borrowers or for eligible RLF adminis-
trative costs. 

(e) Loan guaranty agreements. Prior to 
the full disbursement of Grant funds, 
the RLF Recipient shall not use RLF 
Capital to guarantee loans made by 
other lending institutions. After the 
full disbursement of Grant funds, RLF 
Capital may be used to guarantee loans 
of private lenders, provided the RLF 
Recipient has obtained prior written 
approval from EDA of its proposed loan 
guaranty activities and submitted to 
EDA: 
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(1) The maximum guaranty percent-
age offered by the RLF Recipient and 
accepted by the lender; 

(2) The loan guaranty agreement 
which must (at a minimum) document: 

(i) The RLF Recipient’s maximum li-
ability; 

(ii) The respective rights, representa-
tions and obligations of the RLF Re-
cipient and lender with regard to col-
lection procedures, servicing require-
ments, borrower delinquency, events of 
defaults and termination of the loan 
guaranty agreement; 

(iii) The responsible party’s obliga-
tions in the event of any foreclosure, 
bankruptcy or insolvency proceeding; 

(iv) The responsible party’s obliga-
tions with respect to collateral disposi-
tion and the call provisions for the 
Guaranteed Loan; and 

(v) The distribution of interest in-
come and loan fees, if any, to the RLF; 
and 

(3) Certification from the RLF Re-
cipient’s legal counsel that the loan 
guaranty agreement is valid and en-
forceable under applicable State law; 
and 

(4) An amended RLF Plan accommo-
dating the loan guaranty activities ap-
proved by EDA (as necessary). 

§ 307.19 RLF loan portfolio Sales and 
Securitizations. 

EDA may take such actions as appro-
priate to enable an RLF Recipient to 
sell or securitize RLF loans, except 
that EDA may not issue a federal guar-
anty covering any issued Security. 
With prior approval from EDA, an RLF 
Recipient may enter into a Sale or a 
Securitization of all or a portion of its 
RLF loan portfolio, provided: 

(a) An RLF Recipient must use all 
proceeds from any Sale or 
Securitization (net of reasonable trans-
action costs) to make additional RLF 
loans; 

(b) An RLF Recipient must request 
EDA to subordinate its interest in all 
or a portion of any RLF loan portfolio 
sold or securitized; 

(c) No Security collateralized by RLF 
loans and other RLF property and of-
fered in a secondary market trans-
action pursuant to a Securitization 
shall be treated as an Exempt Security 
for purposes of the Securities Act of 

1933, as amended (15 U.S.C. 77a et seq.), 
or the Securities Exchange Act of 1934, 
as amended (15 U.S.C. 78a et seq.) (the 
‘‘Exchange Act’’), unless exempted by a 
rule or regulation issued by the Com-
mission; and 

(d) Except as provided in paragraph 
(c), no provision of this section super-
sedes or otherwise affects the applica-
tion of the ‘‘securities laws’’ (as such 
term is defined in Section 3(a)(47) of 
the Exchange Act) or the rules, regula-
tions or orders issued by the Commis-
sion or a self-regulatory organization 
under the Commission. 

§ 307.20 Partial liquidation and liq-
uidation upon termination. 

(a) Partial liquidation. EDA may re-
quire an RLF Recipient to transfer any 
RLF loans that are more than one hun-
dred and twenty (120) days delinquent 
to an RLF Third Party for liquidation. 

(b) Liquidation upon termination. 
When EDA approves the termination of 
an RLF Grant, EDA may assign or 
transfer assets of the RLF to an RLF 
Third Party for liquidation. 

(c) Terms. The following terms will 
govern any liquidation: 

(1) EDA shall have sole discretion in 
choosing the RLF Third Party; 

(2) The RLF Third Party may be an 
Eligible Applicant or a for-profit orga-
nization not otherwise eligible for In-
vestment Assistance; 

(3) EDA may enter into an agreement 
with the RLF Third Party to liquidate 
the assets of one (1) or more RLFs or 
RLF Recipients; 

(4) EDA may allow the RLF Third 
Party to retain a portion of the RLF 
assets, consistent with the agreement 
referenced in paragraph (c)(3) of this 
section, as reasonable compensation 
for services rendered in the liquidation; 
and 

(5) EDA may require additional rea-
sonable terms and conditions. 

(d) Distribution of proceeds. The pro-
ceeds resulting from any liquidation 
upon termination shall be distributed 
in the following order of priority: 

(1) First, for any third party liquida-
tion costs; 

(2) Second, for the payment of EDA’s 
Federal Share (as defined in § 314.5 of 
this chapter); and 
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